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PRDS and C.A.R. Revise Their Purchase Contracts: What's In,
What's Out
by David Hamerslough

PRDS and C.A.R are releasing revisions to their respective purchase contracts.
In this article, I will begin identifying some of the significant revisions; I will discuss
these and other changes in more detail in subsequent articles. These articles are
not intended to identify every revision and are not a substitute for reviewing both
contracts and attending a seminar explaining the revisions in detail.
Portions of the C.A.R. contract have been restructured, bringing it more in line
with the format of the PRDS contract. In the new C.A.R. contract, the paragraph
identifying the Addenda and Advisories and Other Terms has been moved up
into the first portion of the contract. Like the PRDS contract, this version's first pages include many of
the important contract terms and conditions (price, financing terms, fixtures, fittings, what property is
included in or excluded from the sale, close of escrow, etc. and any additional terms or addenda), so
such terms cannot be overlooked.
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In terms of significant deletions, the C.A.R. contract has now removed the option for the buyer to
remove its loan contingency upon funding by the lender. While this contingency has not been utilized in
this geographic area or under our market conditions, it was always a distinguishing feature of the
C.A.R. contract.
Both contracts still provide for removal of a loan contingency, assuming there is one, within a specified
time. The C.A.R. contract now separates the removal of the appraisal contingency from the removal of
the loan contingency, meaning that removing one contingency does not automatically remove the
other one. In addition, the default time frames for removal of these contingencies are no longer linked;
the appraisal contingency is now to be removed 17 days after acceptance, while the loan contingency
is to be removed 21 days after acceptance unless otherwise modified.
The separation of the two contingencies illustrates one philosophical difference between the contracts.
This occurs when a buyer waives or removes the appraisal contingency but still has a financing
contingency in place. C.A.R.'s approach is that if there is no appraisal contingency and the buyer
qualifies for the loan but the property does not appraise, then the buyer cannot use the financing
contingency to terminate the purchase contract. Under the PRDS contract, if there is a loan
contingency but a written lender commitment for the loan specified in the contract cannot be obtained
because the property does not appraise, the buyer has the right to cancel the contract even though
the buyer is otherwise qualified for the loan. These philosophical differences can have an impact on
deposit disputes between the buyer and seller (though there may be other factors affecting the
outcome of such a dispute).
Another significant elimination from the C.A.R. contract is the Wood Destroying Pest Inspection
Allocation of Cost Addendum (WPA); pest inspections are now included as part of the buyer's
investigation of the property. The general property condition paragraph in the existing PRDS contract
addresses this issue by giving a buyer the right to evaluate structural pest control issues. A buyer can
rely on this paragraph where structural pest control provisions have been eliminated from the contract.
Differences in how the two contracts address this issue will be the subject of a later article.

Additional Observations on the Revisions to the C.A.R. and PRDS
Purchase Contracts
by David Hamerslough

In my last article, I discussed the fact that the revised C.A.R. contract no longer contains the Wood
Destroying Pest Inspection Allocation of Costs addendum. The right to inspect for wooddestroying
pests is now governed by Paragraph 12 of the C.A.R. contract. This paragraph gives the buyer the
right to investigate or inspect the property as a contingency of the contract and to remove that
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contingency pursuant to the terms of Paragraph 14. Specific issues relating to this inspection are
spelled out in Paragraph 12.
Under the C.A.R. contract, the inspector must be a registered structural pest control company. The
pest inspector must issue a written report and separate the conclusions into Section One and Section
Two findings. Section One findings are areas of evident infestation or infection, while Section Two
areas are those likely to lead to infestation or infection. The inspection shall cover the main building
and attached structures; it may cover detached structures, but those will need to be specified by the
parties in the purchase contract before that inspection is undertaken. If the property is a unit in a
condominium complex or other commoninterest subdivision, the inspection shall include only the
separate interest in any exclusiveuse areas being transferred and specifically shall not include
common areas. The inspection specifically shall also not include roof coverings and shall not include
water tests of shower pans on upperlevel units unless the owners of the property below the shower
consent to such an inspection.
Unlike the C.A.R. contract, the PRDS contract still includes a Structural Pest Control paragraph. This
paragraph is, however, deleted where the transaction is specified as an asis purchase. In those
circumstances, the buyer using the PRDS contract has two options. The first is to incorporate or to
restate the specific pestcontrol provisions on a separate addendum. This is necessary when the
current online copy of the PRDS contract is used, because it automatically blacks out the provisions of
the pestcontrol paragraph when the asis provision is selected. The other option is for the buyer to
rely upon the provisions in Paragraph 14(C), which authorizes the buyer, as long as an inspection
contingency is in place, to inspect and investigate all issues, including but not limited to structural pest
control issues. The issue of who pays for either a Section One or Section Two item is a matter for
negotiation between the parties.
There are differences, however, in how the two contracts address the issue of whether the buyer has
the right to further inspections and who bears the responsibility for the payment of any entry and
closure costs. Previously, these issues were addressed in the WPA addendum or in the Structural Pest
Control paragraph in the PRDS contract. Both of these agreements created contractual obligations
between the parties on these issues. The PRDS contract contractually requires the seller to pay for all
Section One work described in the Operative Report. This contractual obligation extended to
inaccessible areas that were the subject of further inspection. Under the former WPA addendum, the
C.A.R. contract allowed the parties to identify which party would be contractually responsible for
Section One and Section Two repairs and any subsequent additional inspection and related entry and
closure costs.
The revised C.A.R. contract does not authorize the buyer to conduct any invasive or destructive
investigations "except to the extent required to prepare a pest control report." The issue is whether this
language authorizes further investigations of areas that the pestcontrol operator identifies as
inaccessible or in need of additional investigation. If it does not, then the buyer has no right to conduct
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any further inspection or investigation of inaccessible areas without the seller's permission. My
understanding of the intent behind this language was that these invasive or destructive investigations
were to be limited to the drilling of holes or probing necessary to prepare the pestcontrol report. If that
is the intent, then the buyer would be precluded, as a matter of contractual right, from performing any
further invasive testing of any inaccessible area without the seller's permission.
The solution appears to be for the buyer to include a request for such further inspections in any
request for repairs that is made. C.A.R. has modified its Request for Repair document in several ways,
one of which is to now specifically include requests relating to Section One and Section Two work and
clearances. Although the issue of further inspections of inaccessible areas is not specifically identified
in the Request for Repair, this would be the best place in the contract to include such a request.
In contrast, Paragraph 14(C) of the PRDS contract spells out that if a buyer conducts structural pest
control inspections pursuant to the general property inspection paragraph and the structural pest
control operator identifies further inspections that the buyer then undertakes, the buyer then
contractually agrees to be responsible for all related entry and closure costs irrespective of whether
those further inspections identify Section One or Section Two items. This places a contractual
obligation on the buyer to pay for all entry and closure costs in the absence of some other contractual
agreement between the parties.
Paragraph 14(C) also provides that the buyer's obligation to pay these costs survives termination of
the contract. Finally, it specifies that like any other repairs undertaken pursuant to the contract, such
repairs must be done by a licensed contractor, using materials of comparable quality, and must be
completed subject to local ordinances and all applicable building codes and permit requirements.
There are also requirements specifying when this work must be completed and what documentation
must be provided on completion of the work.
The foregoing is to be contrasted with repairs authorized under the C.A.R. contract; in that contract,
the seller always retains the right to complete any repairs on their own rather than have them
performed by a licensed contractor. Like the PRDS contract, the C.A.R. contract requires that any
repairs undertaken by the seller must comply with applicable law, including governmental, permit,
inspection, and approval requirements and must also utilize materials of quality and appearance
comparable to the existing materials.
One final comment regarding conducting pestcontrol inspections pursuant to the general right of
investigation set forth in either contract  please remember that there will not be any specific language
addressing the issue of any fumigation required by the Structural Pest Control report, including who
shall pay for such fumigation, the manner in which it shall be completed, the guidelines under which it
will be completed, and the cost of any damage to any landscaping or roof coverings caused by such
fumigation. The only way to address these issues will be in a specific request for repair or addendum.
One of the best ways to draft such language is to utilize the existing language in the pestcontrol
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paragraph of the PRDS contract to cover these issues.

Laurie and I had two very challenging real estate rights issues that we were advised were going to be
difficult to prevail on. The RHRC team engaged with us and helped us understand our rights and
prevailing position. RHRC were thoughtful advocates for us from the beginning to conclusion of our
cases. We feel fortunate to know we will always be able to call on the firm in the future and that they are
our legal counsel.
Albert "Rocky" and Laurie Pimental, President of Global Markets and Customers, Seagate Technology
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The California law firm of Rossi, Hamerslough, Reischl & Chuck provides legal representation to real
estate and business clients throughout Silicon Valley and the San Francisco Bay Area including San
Francisco, San Jose, Palo Alto, Los Altos, Los Gatos, Menlo Park, Gilroy, Hollister, Santa Cruz, Santa
Clara, Aptos, Monterey, Carmel, Salinas, Morgan Hill, Saratoga, San Francisco County, Santa Clara
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County, Santa Cruz County, San Benito County, Alameda County, San Mateo County, Monterey County,
and Contra Costa County.
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